
in Maritime Law Issues, Challenges and implications _ ISBN: 978-l-61668-307 8
Editor: Jack W. Harris © 2009 Nova Science Publishers, inc

Chapter I

INTERNATIONALAPPROACHES TO
UNDERWATER CULTURALHERITAGE

Mark Stantforth, James Hunter andEmily Jatejf
Department of Archaeology, School of Humanities, Flinders University,

South Australia

ABSTRACT

This chapter considers intemational approaches to Underwater Cultural Heritage
such as the United Nations Convention of the Law of the Sea (UNCLOS) the 1996
ICOMOS Charterfor the Protection and Management of Underwater Cultural Heritage
and the 2001 UNESCO Convention on the Protection of the Underwater Cultural
Heritage. The paper will also consider three case studies—the United States. Australia
and Spain—to examine different national approaches to underwater cultural heritage law.

The most common mechanism by which underwater archaeological sites throughout
the world are protected is by using cultural heritage legislation (Bowens 2009: 45-52). In
1982 UNCLOS provided that ‘States have the duty to protect objects of an archaeological
and historical nature found at sea and shall cooperate for this purpose’ (Fletcher-
Tomenius 8.: Forrest 2000). National and state (or provincial) govemments have the right
to enact and enforce legislation and regulations for the protection and preservation of
underwater cultural heritage lying in or under their internal waters, territorial seas and
Exclusive Economic Zone (EEZ), in some cases as far out as the edge of the Continental
Shelf. In more recent years, multilateral attempts to control activity on, and to create
standards for, the conduct of archaeological research on underwater cultural heritage
sites, such as shipwrecks, have led to the creation of firstly the ICOMOS Charter for the
Protection and Management of Underwater Cultural Heritage secondly, and perhaps
more significantly, the 2001 UNESCO Convention on the Protection of the Underwater
Cultural Heritage. .
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INTRODUCTION

The most common mechanism by which underwater cultural heritage (UCH) sites
throughout the world are protected is through the enactment of cultural heritage legislation
(Bowens, 2009: 45-52; Camarda and Scovazzi, 2002). National and state, or provincial,
governments have the right to enact and enforce legislation and regulations for the protection
and presentation of UCH located within, or under, their internal waters, territorial seas and
Exclusive Economic Zone (EEZ). In some cases, these laws apply as far out as the edge of the
Continental Shelf. Many countries around the world have introduced legislation for the
protection of all, or part, of their UCH. Underwater cultural heritage management includes the
enacting of legislation, establishment of an inventory (such as a database), and a system for
the assessment of the significance of underwater archaeological sites. It involves listing and
investigation of underwater cultural heritage sites and activities such as the establishment of
protected zones and underwater archaeological preserves. It should also include enforcement
of the provisions of relevant legislation and administrative regulations (Nutley, 1996).

Investigation of UCH, including excavation, should always conform to all legislative and
administrative requirements of the nation or state/province within whose lands, internal
waters, territorial seas or EEZ the work is being conducted. Unfortunately, some countries
have chosen not to protect their underwater cultural heritage and continue to allow treasure
hunting to take place within their jurisdictions. Treasure hunting has been defined as the
search for intrinsically valuable objects from archaeological sites for personal profit or private
gain. Treasure hunting. or tomb robbing on land, has largely been made illegal on
archaeological sites in most countries but the trade in illegal antiquities, including items
stolen from archaeological sites, remains one the world's largest and most lucrative illegal
activities. In the popular imagination shipwrecks are synonymous with treasure. Treasure
hunters, or salvors as many of them prefer to be called, have long been active in searching for
and recovering precious metals, jewellery, porcelain and other objects of monetary value from
shipwrecks. These objects are then sold, usually at auction. Unfortunately treasure hunting in
the underwater environment has not been treated in the same way that it has on land and
salvor activities continue today with tacit approval and support of certain national
governments as well as some museums (Hutchinson, 1996; Johnstone, 1993; Koschtial, 2008;
Zamora, 2008).

Many national governments claim to retain title to (or ownership of) ship and aircrait
wrecks that once formed a part of that nation’s military forces (Army, Navy or Air Force) by
means of a process commonly referred to as ‘sovereign immunity’. These property rights are
not lost to that government due to the passage of time and apply whether the vessel or aircrafi
was lost in national, foreign or international waters (Dromgoole, 1999). Some countries, such
as the U.K. and the U.S. have enacted specific legislation which addresses and controls
activities aimed at military vessels considered to be underwater cultural heritage, even when
that cultural heritage lies in international waters or within the jurisdiction of another nation.
The implications of sovereign immunity will be explored in the Discussion section of this
chapter. -

In 1982 the United Nations Convention of the Law of the Sea (UNCLOS) provided that
‘States have the duty to protect objects of an archaeological and historical nature found at sea
and shall cooperate for this purpose’ (Fletcher-Tomenius and Forrest, 2000). Nevertheless, in



International Approaches to Underwater Cultural Heritage 3

most cases there has been little regulation of underwater archaeology beyond the limits of
state territorial jurisdictions (i.e. in international waters), the notable exception being the
White Star passenger liner RMS Titanic. The 2001 UNESCO ‘Convention an the Protection of
the Underwater Cultural Heritage (UNESCO-CPUCH) entered into Force in 2009 and
provides minimum standards for the protection and investigation of UCH. It is being ratified
by increasing numbers of countries around the world (31 to date), and even when a nation or
state has not ratified the Convention some are adopting the Annex to the Convention as
guidelines for the practice of underwater archaeology and the preservation of UCH. This
chapter will consider international efforts to provide guidelines for the protection of UCH in
the form of conventions and charters.

In addition, this chapter considers underwater cultural heritage legislation in three
countries as case studies: Spain, Australia and the United States. Each of these countries has
enacted domestic legislation, usually at both national and state (or provincial) level, for the
protection and preservation of at least part of their UCH. All three are relatively wealthy, so-
called ‘first world‘ nations and are among the top twenty (G20) of the world’s richest
economies. Therefore it can be argued that they can ‘afford’ to provide the required
administrative infrastructure necessary, to a greater or lesser extent, to implement and enforce
such legislation. These countries also represent different parts of the world — Europe (Spain),
the Americas (the U.S.) and Asia-Pacific (Australia). These three examples were chosen on
the basis that one (Spain) has ratified UNESCO-CPUCH, one (Australia) is currently
considering whether it will ratify the Convention and the last (the U.S.) is considered very
unlikely to ratify it in the foreseeable fi.llILll‘8. The Discussion will consider what options for
smaller, less wealthy countries might arise from ratification of UNESCO-CPUCH and/or the
enactment of national UCH legislation.

INTERNATIONAL AGREEMENTS

Underwater archaeological sites can be preserved if buried under sediment on the seabed,
in some cases for hundreds or even thousands of years. The international nature of shipping,
for example, where a vessel may be built in one country, be sailing from a second country to a
third country and have a crew made up of citizens of many countries, often leads to situations
where there may be more than one nation with interests in a particular underwater
archaeological site and its contents. Finding multi-lateral ways of recognizing different
countries‘ interests is going to require new approaches which accept, and embrace, notions of
shared heritage rather than, say, concepts of ‘national’ heritage.

In fact it was not until the mid 20"‘ century that cultural heritage values of such sites were
considered at all. Shipvwecks, for example, were commonly subject to Admiralty Law,
Merchant Shipping legislation, salvage law and the law of finds, all of which allowed
underwater sites to be salvaged with no regard to their archaeological or heritage values
(Carducci, 2006). This began to change after the Second World War with the growing
realization that underwater cultural heritage was threatened by the activities of rapidly
increasing numbers of scuba divers as well as coastal development. in i977 the Council of
Europe took an interest in UCH and recommended development of a European Convention
on the topic but this never came to fruition (O'l<eefe, 2002: l5).
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UNCLOS was the third, and most recent, United Nations international agreement to
define the rights and responsibilities of nations in terms of their use of the world‘s oceans
(UNCLOS http://www.un.org/Depts/los/conventionwagreements/texts/unclos/closindx.htm).
UNCLOS Ill came into force in 1994, and to date 158 countries and the European
Community have ratified it. Among other things it defines the key zones of the world’s
freshwater, seas, and oceans as internal waters (such as lakes, rivers and inlets), territorial
seas (out to l2 nautical miles), contiguous zone (from l2 miles to 24 miles), Exclusive
Economic Zone (or EEZ - out to 200 nautical miles) and international waters (called ‘the
Area‘ - beyond 200 nautical miles). Articles 149 and 303 of UNCLOS provide the basis for
the obligation of states parties to protect UCH. Furthermore, Article 303, which is headed
‘Archaeological and historical objects found at sea‘, provided that ‘States have the duty to
protect objects of an archaeological and historical nature found at sea and shall cooperate for
this purpose‘ (UNCLOS Part XVI Article 303 http://www.un.org/Depts/los/
convention_agreements/texts/unclos/closindx.htm). The protection and preservation of UCH
was not, however, a high priority during negotiations for UNCLOS Ill. Instead, debate
focused more on issues like energy (oil and gas) extraction and fishing rights. Nevertheless, it
did provide a basis for other international agreements that are more focussed on underwater
cultural heritage (Brown, 1996: 325; Lee, 2006; O’Keefe, 2002). '

In more recent years, multilateral attempts to control activity on, and to create standards
for the conduct of archaeological research involving underwater cultural heritage sites
including shipwrecks, have led to the creation of two extremely important international
charters or conventions (Lund, 2006; Maarlevelde, 2008). The first is the ICOMOS Charter
fiar the Protection and Management of Underwater Cultural Heritage 1996 which was
ratified by the ll“ ICOMOS General Assembly in Sofia, Bulgaria in October 1996 see:
http://wwwjnternational.ieomos.org/charters/underwater_e.htm

The International Council on Monuments and Sites (ICOMOS) is a non-government
organization (NGO) with a professional membership that includes architects, archaeologists,
art historians, geographers, engineers and town planners. All work to promote the application
of theory, methodology and scientific techniques to the preservation and conservation of
architectural and archaeological heritage. ICOMOS has issued a series of international
charters dealing with the preservation and protection of cultural heritage, including the
Underwater Cultural Heritage Charter that was developed by the ICOMOS International
Committee on the Underwater Cultural Heritage (ICUCH), founded in l99l. Also during this
period (I988-I996) the Cultural Heritage Law Committee of the International Law
Association (ILA) produced a draft Convention on the Protection oi’ the Underwater Cultural
Heritage which acted as a blueprint for the 2001 UNESCO Convention (O'Keef'e 2002:21-
23). The legacy of the ICOMOS Charter is that it has largely been taken up to form the Annex
(or Rules for activities directed at UCH) to UNESCO—CPUCl-I. The Annex of the UNESCO
Convention provides detailed rules that include how a project should be designed, guidelines
about the competence and qualifications of personnel, and methodologies for conservation
and site management (van Tilburg, 2006).

The second and more significant charter is UNESCO-CPUCH (sec: http://portal.unesco.
org/en/’ev.php-U'RL_ID= l 3520&URL_DO=DO_TOPIC&URL_SECTlON=20l .html). it
defines underwater cultural heritage as ‘all traces of human existence having a cultural,
historical or archaeological character, which have been partially or totally under water,
perioclically or continuously for at least I00 years’ (UNESCO Information Kit). Underwater
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archaeological sites can include the remains of ships (shipwrecks), boats (boat finds), other
watercraft or vessels and aircraft underwater, as well as cultural material that was accidentally
dropped, lost overboard, or deliberately deposited into the water body. Archaeological
evidence can include the remains of structures that were originally built wholly or partly
underwater (such as fish traps, crannogs, bridges, piers, jetties and wharves). ln addition,
underwater archaeology may examine the remains of human activity that originally took place
on dry or marshy land that has subsequently been inundated (or submerged), either by rising
water levels or by marine (or fluvial) erosion. The Convention recognizes that UCH is an
important part of the cultural heritage of humanity (Delgado, i997; Staniforth, 2007b: 124;
UNESCO Information Kit).

The basic principle of UNESCO-CPUCH is that states parties are obliged to provide
effective protection for the preservation of underwater cultural heritage. usually in the form of
domestic national, and state or provincial, legislation. Additionally, in situ (on the seabed)
preservation of UCI-I should be the preferred option, and such heritage should not be
commercially exploited (or sold). Finally, states parties are encouraged to promote
information sharing, and collaborate in underwater archaeology training, technology transfer,
and raising public awareness about UCH (Manders 2008; UNIJSCO Information Kit).

UNESCO-CPUCI-l entered into force on 2 January 2009. This milestone was achieved
when Barbados became the 20"‘ State Party to ratify it on 2 October 2008. As each subsequent
country ratifies, and undergoes a three-month waiting period, the Convention will also apply
to that country (as of‘ l June 2010, 31 countries have ratified the Convention). UNESCO
classifies the world into five regional areas: Africa, Arab States, Asia and Pacific, Europe and
North America, and Latin America and the Caribbean. According to these regional divisions,
the 31 countries that have ratified UNESCO-CPUCH are: Africa (4) — Libyan Arab
Jamahiriya, Nigeria. Gabon and Tunisia; Arab States (4) — "' Libyan Arab Jamahiriya ["‘Note:
this country is classified in two regional areas], Iran, Jordan and Lebanon; Asia and Pacific
(1) - Cambodia; Europe and North America (l3) — Italy, Croatia, Spain, Lithuania, Bulgaria,
Portugal, Ukraine, Romania, Montenegro, Slovenia, Slovakia, Bosnia-Herzegovina and
Albania; and Latin America and the Caribbean (l0) - Panama, Mexico, Paraguay, Ecuador,
Saint Lucia, Cuba, Barbados, Grenada, Haiti, St. Kitts & Nevis. It is worth noting that three-
quarters of the signatories are from Europe, Latin America, and the Caribbean.

The inaugural meeting of States Parties to the 2001 Convention took place on 26-27
March 2009 at UNESCO Headquarters in Paris. Present at _the meeting were l9 of the 20
States Parties to the Convention with voting rights, while Albania, Grenada. Slovakia. and
Tunisia attended as observers (they ratified the Convention less than three months before the
meeting). Seventy-one States that are non-Parties to the Convention, as well as five
intergovernmental organizations, and 23 NGOs attended as observers. See UNESCO’s
website at: http://portal.unesco.org/culture/en/ev.php-URL_ID=33966&URL_DO=DO_
TOPIC&URL_SECTlON=20l .ht-ml

A second meeting of States parties took place in December 2009.
Multilateral international agreements such as UNESCO-CPUCH are not the only way of

dealing with issues that arise between governments about underwater cultural heritage.
Australia, for -example, has a very long history of recognizing foreign country claims to
ownership of, or interest in, both flagged vessels and vessels owned or operated by companies
or organizations in foreign countries. Even before enactment ct‘ the Historic Shipwrecks Act
(1976) Australia had negotiated an agreement with the Netherlands with regard to Dutch East



6 Mark Staniforth, James Hunter and Emily Jateff

India Company (VOC) ships wrecked in Australian waters and established the Australia-
Nctherlands Committee on Old Dutch Shipwrecks (ANCODS). Other examples include
recognition of Japanese interests in two Japanese World War ll submarines: the 1-125
submarine lost off the Northern Territory and M24 midget submarine lost off Sydney in New
South Wales (McCarthy, 1998, Smith 2008). Other examples include RMS Titanic, which has
been the subject of a multi-party agreement that will be detailed in the Discussion section of
this chapter.

CASE STUDIES -

Australia

During the l960s and 1970s Australia became a world leader in the development and
introduction of legislation for the protection of historic shipwrecks. Australia has more than
30 years experience in the inventory of certain kinds of underwater and maritime cultural
heritage. Legislation For the protection of shipwrecks, for example, has been enacted at both
federal (or Commonwealth) and state level in Australia. The.State of Western Australia first
introduced legislation designed to protect shipwrecks in 1964 with the Museum Act
Amendment Act, which specifically addressed four Dutch shipwrecks dating from the 17th
and 18th centuries. This was followed by the Maritime Archaeology Act I973, which
extended protection to all shipwrecks lost before 1900 (Green, 1978; Henderson, 1978). in
1976, a successful High Court challenge to Westem Australian state legislation on
jurisdictional grounds suggested that federal (national) legislation was required for the
protection of underwater cultural heritage sites within the territorial sea (out to 12 nautical
miles) and further offshore (for example, in the contiguous zone and Exclusive Economic
Zone or EEZ). As a result, the Australian Federal Government (the Commonwealth of
Australia) enacted the Historic Shipwrecks Act (HSA) 1976, which initially only automatically
applied to waters in the Australian national territories consisting of the Northern Territory and
seven external territories, including Norfolk Island. It also should be noted that HSA only
applies to the remains of ships and their associated articles as ‘historic shipwrecks’ and
‘historic relics‘, and not to other kinds of UCH such as submerged indigenous archaeological
sites or aircraft underwater (Jeffery, 2006: l23). Some state government legislation, however,
does cover a wider range of maritime and underwater heritage sites, including aircraft and
sites which are 50 years or older such as Victoria's Heritage-Act l995 (as amended in 2008)
and the New South Wales (NSW) Heritage Act 1977 (as amended in 1998).

The enactment of the Australian Federal Government’s Historic Shipwrecks Act in I976
fundamentally changed the basis for legislative protection and management of historic
shipwrecks in Australia (McCarthy, 2006: 3). From being an activity which, throughout the
1960s and first half of the 1970s, had been almost exclusively carried out only in one state
(Westem Australia), all of the Australian states had to at least consider their options for the
protection and management of historic shipwrecks. Australia is a federation of six states, each
with its own government system and bureaucracy and so this_ change took some considerable
time to work through. Some states like Western Australia and Queensland moved relatively
quickly to request that the Federal Govemment apply HS/4 to their state waters (Jeffery, 2006:
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125). Westcm Australia already had existing legislation in the forrn of the Maritime
Archaeology Act 1973, which applied to sites that were not covered by Federal legislation.
These included sites buried on land above the High Water Mark (HWM) and in waters within
the limits of the state, such as rivers and lakes. Other states like South Australia and Victoria
subsequently enacted their own parallel state legislation in the form of the (South Australia)
Historic Shipwrecks Act 1981 and (Victoria) Historic Shipwrecks Act I930. Following the
introduction of a tertiary course in maritime archaeology in Western Australia in I980. a
number of states appointed qualified maritime archaeology graduates to positions within their
govemment agencies and museums responsible for historic shipwrecks. A few states lagged
behind, with Victoria and Tasmania taking six years (until 1982) to request that HS/I apply to
waters around their coast. NSW, on the other hand, despite having requested the proclamation
ofHSA to cover waters off its coast in I979, managed to hold out for nearly another a decade,
until 1988, before appointing the first qualified maritime archaeology graduate to a position in
the NSW Department of Planning (Anderson, et al. 2006; Green, 1995; I-losty and Stuart,
1994; Jeffery, 1999 and 2006; McCarthy, I998 and 2006; Staniforth, 2000). Nevertheless, the
1980s were a golden decade in terms ofjob growth for maritime archaeology graduates in the
field of underwater cultural heritage management.

From 1976 until I993, HSA worked on what is referred to as a ‘case-by-case’ basis.
Essentially, a case had to be made to the Commonwealth Minister for each individual
shipwreck to be declared an ‘historic shipwreck‘ (Cassidy I991). As a result of amendments
to the legislation in the early 1990s, the Historic Shz'pwreck..r Act 1976 now provides
legislative protection to all shipwrecks which sank more than 75 years ago (by means of
‘blanket’ protection based on a rolling date) a11d are located in the territorial sea, contiguous
zone, and Exclusive Economic Zone (EEZ) from the HWM out to 200 nautical miles
offshore. It is also still possible to individually make a case for a shipwreck that is less than
75 years old to be protected under HSA. Recent examples include the World War II wrecks
HMAS Sydney and the German commerce raider Kormoran, which both sank in 1942. The
move in I993 from a ‘case~by-case’ basis to ‘blanket’ protection effectively increased the
number of protected historic shipwrecks nationwide from approximately 150 to 5,000
(Jeffery, 2006: 127). Additionally, in cvcry state there is either similar historic shipwrecks
legislation, or generic cultural heritage legislation that covers historic shipwrecks in waters
intemal to the state, such as rivers, lakes and certain bays, as well as sites located on or under
land above the HWM.

According to the Australian Federal Government, historic shipwrecks are protected by
HS/4 whether or not their precise location is known and regardless of their ownership status.
Should any shipwreck or article associated with a shipwreck be discovered, the Act requires
that the find be reported to the appropriate authorities. Except in a few cases where Protected
Zones have been established around particular sites, scuba_diving is permitted on historic
shipwrecks but it is an offence to destroy, damage, cause interference with or dispose of a
historic shipwreck or relic, or cause a historic shipwreck or relic to be removed without a
permit issued under the relevant Act. A small number of highly significant, or fragile, historic
shipwrecks lie within Protected Zones with a maximum area of 200 hectares and it is an
offence to enter, or scuba dive in a Protected Zone without a permit.

Since the early 1980s the federal govemment has delegated part of the responsibility for
the administration of HS/l to a state government agency or museum in each state (Anderson,
ct al. 2006: 140-141). Annually the federal government provides a limited amount of funding
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to each state which Jeffery (2006: I29) has described as ‘inadequate for a Federal initiative’
and a ‘paltry sum’. Whether the state agency (called the delegated authority) was a museum,
as it proved to be in Western Australia, Queensland and the Northern Territory, or a
govemment heritage agency, as it was in Victoria, NSW, South Australia and Tasmania
(which was the only state to select a National Park Service as a delegated authority), appears
to have been an historical accident or a case of who put their hand up first. Nevertheless. the
inherent conflict of interest between museums as excavators, or consumers, of historic
shipwrecks and their role as protectors of historic shipwrecks, enforcers of the Historic
Shipwrecks Act and issuers of permits to disturb and excavate shipwreck sites has been
obvious, and regularly challenged, over the years (Staniforth, 1993 and 2007a). By 1988 all
Australian states had some sort of program in underwater cultural heritage management and
most had already grown as big they were going to. As a result, more than twenty years later,
there has been little or no job growth in the sector and many of the positions are still held by
the same person who held it in 1988, although that is beginning to change as the individuals
who occupy these positions leave, retire or die. Succession planning is widely acknowledged
to be a significant issue, but financial constraints have effectively prevented action in most
cases.

The delegated authority in each state plays an important role in the administration and
enforcement of legislation, but as Cooper, et al. (1995) have suggested this management role
is rarely the highest priority for any archaeologist working for government. Nevertheless,
Australian UCH managers have developed some effective enforcement programs including
the appointment and training of Historic Shipwrecks inspectors and have made a small
number of successful prosecutions for infringements of historic shipwrecks legislation and
regulations (Cassidy, 1991; Gurney, 1994; Jeffery, 1987 and 1999; Nutley, I998 and 2003).
In addition, many protected zones and some other sites that are considered threatened have
had Conservation Management Plans (CMPs) based on the Burra Charter written for them
(Australia ICOMOS, 1999). CMPs guide stabilisation works and monitoring programs as well
as make recommendations about research, excavation, conservation, public access,
interpretation and management of the sites. Of considerable importance have been public
education programs established and operated in most states (Anderson, et al. 2006; McCarthy,
2003; Nash, 2003; Nutley, I987). One of the most publicly visible features of these public
education programs has been what Mike McCarthy (1981-) first termed the ‘underwater
display case’, and which have developed into historic shipwreck or maritime heritage trails in
most Australian states (Philippou and Staniforth, 2003; Smith, 2003; Strachan, 1995). Other
successful examples of public interaction are maritime heritage websites maintained by
museums and goverrunent agencies that provide opportunities for the non-scuba diving public
to leam about UCH.

1n addition to HSA, other federal legislation also plays a role in the management and
protection of underwater cultural heritage and maritime heritage in Australia. This includes
the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act). While not
specifically designed for the protection of historic heritage, the 2003 amendments to the
EPBC.‘ Act made provision for a National Heritage List of places of outstanding heritage value
to Australia UCH sites such as the Batovia (I629) shipwreck and survivor carnp sites and
HMVS Cerberus have been specifically included on the National Heritage List, and other
underwater cultural and maritime heritage sites are included within larger scale designations
such as the Great Barrier Reef. Another piece of federal legislation that affects underwater
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cultural heritage is the Protection of Moveable Cultural Heritage Act 1986, which covers
portable artefacts from historic shipwrecks as ‘Class B‘ objects that cannot be exported from
Australia unless in accordance with a permit (Anderson, et al. 2006; Jefi°ery, 2006).

On Thursday, 4 June 2009, Peter Garrett, the Commonwealth Minister for the
Envirorwnent, Heritage and the Arts, announced a review of‘ the Historic Shipwrecks Ac! and
invited submissions for a discussion paper that includes the possibility of Australia ratifying
UNESCO-CPUCI-l. The closing date for submissions was l7 July 2009; 32 submissions were
registered (http://www.environment.gov.au/heritage/shipwrecks/review/submissions.html).

Most of the submissions were in favour of Australia ratifying UNESCO-CPUCH, and it
is likely that the Australian government will move to ratify the Convention at some future
date. Nevertheless, this process will probably involve new, or considerably amended,
legislation at both federal and state level and this will clearly take some time to enact.

Spain

Prior to 1985, legislation for the protection of Spanish archaeological heritage consisted
of the Law of Archaeological Excavations of? July l9l l, the Law of l0 December I931 on
the Sale or Disposal of Artistic, Archaeological and Historical Material More Than 100 Years
Old, and the Law of 13 May 1933 on the Defence, Preservation and Expansion of the
National Historic and Archaeological Heritage. Together, these Laws created frameworks for
archaeological excavation, and protection for archaeological resources of a certain age,
including the regulation ofinternational trade in cultural heritage (Fernandez, I989: I82-l 83).
Unfortunately, this legislation was not administratively supported and archaeological heritage
was noteffectively protected. Exploitation of maritime resources (for subsistence and
tourism) continues to be prevalent within Spanish coastal and territorial waters. Ncguerula,
(2000: 180) credits “hard-sell marketing ofmany diving clubs," and a “passive attitude on the
part of of‘ticialdorn" with the degradation and disbursement of coastal maritime
archaeological resources in Spanish waters.

Following the revolution and subsequent Constitution of l978, the Spanish government
increased support for cultural heritage in the wake of renewed feelings of nationalism and
protection of associated heritage by enacting the Spanish Historical Heritage Law No. I6 of
1985 (the Law). initially, the Law of i985 provided rules for granting permits For
archaeological excavation (Prott and O’Keefe, 1989: 501). This law is pertinent to all cultural
heritage over l00 years of age located within Spain, Spanish territorial waters and the
continental shelf, as no specific underwater cultural heritage legislation exists. Additionally,
complementary legislation was enacted in all eight regional autonomous governmental
centers. Spanish Autonomous Regions received powers and produced complementary
regional legislation from I979-I983. ln l989, an appeal fiom the Andalusian government was
put to the Ministry of Culture and upheld, allowing for regional management of‘ UCH
(Alvarez, 1989; 146, 149).

Primary among the facets of this law is the acceptance of‘ historical heritage as
community property: Article 1 claims “access to all the property that constitutes our historical
heritage," and Article 14 addresses protection of resources in Spanish territorial waters
whether they be “fixed or moveable.” The important aspect of the Law is that it places
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responsibility For administration on public officials to approve all heritage activities within a
legal framework (Article 42). Spanish control of ‘archaeological patrimony‘/‘historical
heritage’ also includes all heritage “in territorial waters or on the continental shelf“ (Alvarez,
1989: 144). The Law also subverts existing Article 3.5] of the Civil Code by stating all historic
materials found by accident automatically revert to govemment control; with a stipulation for
both finder and land ovtmer (Fernandez, 1989: 191). Articles oi" Spanish patrimony are deemed
“public property” (Alvarez, 1989: 1 45).

Existing Spanish cultural heritage legislation mirrors the protective measures included
Within UNESCO-CPUCH and aligns with the perception that the Convention can be used as a
model for developing and enhancing existing national legislation (Dromgoole, 2006). Spanish
legislation is primarily concerned with national legacy, or protection of the historical heritage
of Spain. Within the Law, Spain places emphasis on preservation of historical heritage in situ
as a first option (Alvarez, 1989: 146). The Law laid the groundwork for the Spanish approach
to cultural heritage in the new millennium and helps clarify the Spanish approach to and
ratification of the 2001 UNESCO Convention.

Spain has a long history of maritime interaction and infrastructure as the gateway to the
Atlantic Ocean and points beyond, and therefore takes a firm stance in the management and
protection of its submerged cultural resources. In the early 1980s maritime archaeological
research in Spain was incorporated into the National Archaeological Museum and National
Centre for Underwater Research (Neguerula, 2000). in response, three regional governments
instituted their own centres of research (Andalusia, Valencia and Catalonia) (Negperula,
2000: 184). For example, Catalonia opened the Subaquatic Archaeological Department of the
Girona Archaeological Technical Service in 1984, which in 1992 became the Subaquatic
Archaeological. Centre of Catalonia (CASC). From 1996, CASC has formed part of the
Archaeological Museum of Catalonia. As with most centralised systems in maritime
archaeology, the primary foci of the Archaeological Museum and CASC to date have been
systematic site survey and protection of resources. in 1996, the Centre initiated a Protection
ofMaritime Heritage project (Neguerula, 1996; 2000). The Centre performs monitoring and
inspection of coastal sites through a cooperative arrangement with the Civil Police, in
particular the Special Sub-Aquatic Operations Section (GEAS) and the Coast Guard. The
Centre also implemented an amnesty program that allows divers—who may have at one time
‘looted’ sites—to become volunteer divers for Centre projects, thereby using their interest in
maritime archaeology for the common good. A third, and more visible method of wreck
protection, was the development of the ‘strong box‘, a steel structure placed over wrecks of
interest and ‘locked’ when the vessel is not under investigation. Two such strong boxes were
installed over Phoenician shipwrecks in Mazarron in l999 (Neguerula, 2000: 193-194). Illicit
removal and/or “movement” of artefacts iiom the in situ environment is expressly forbidden
by the 1969 European Convention on the Protection of the Archaeological Heritage, which
entered into force in 1970, and of which Spain is a signatory (Prott and O‘K.eefe, 1984: 224;
Prott and O’Keefe, 1989: 675).

Spain was one of the first signatories of the 200] UNESCO Convention on the Protection
of the Underwater Cultural Heritage. Esposito and Fraile (2004: 206) credit the Spanish
delegation with “supporting the adoption of a universal convention, even at the cost of
compromising some of its views" at the initial UNESCO member states discussion. Spain
believed “it could complement the Convention with bilateral or regional
agreements...[and]. . cooperate with the coastal state in their recovery, preservation and
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public exhibition” (Esposito and Fraile, 2004: 206). Commitment to this standpoint is
evidenced in later Spanish interactions with coastal states on the matter of underwater
heritage protection, particularly with regard to academically investigated underwater heritage
projects undertaken in United States territorial waters (i.e., Santa Rosa island Wreck; pers.
comm. James Hunter, 3 Sept. 2009). Spanish permission to investigate has been granted for
multiple wrecks in United States waters, following the decision of Sea Hunt, Inc. v.
Unidentified Shipwrecked Vessel or Vessels 221 F.3d 634 C.A. 4 (Va.), 2000 (re. Spanish
sovereign vessels Juno and La Galga). This case set precedent that permission must be
granted by the Ministry of Culture prior to exploration or recovery of Spanish state
shipwrecks in any waters (Neguerula, 2000: 184; White, 2001).

But why has Spain only recently become interested in the protection of vessels in foreign
or international waters‘? What was it that inspired Spain to seek permission for excavation of
vessels lost in non-Spanish waters? Prior to the Juno and La. Galga case, Spanish plate fleet
vessels Nuestra Senora de Atocha and Margarita (I622) had been located and salvaged in
Florida, without Spanish permission, with artefacts recovered in the amount of‘ US$60 million
(Wade, l98l). In I980, the U.S. Federal Court upheld a decision to grant Treasure Salvors
full rights to the shipwrecked remains of both vessels (Florida Dept. of State v. Treasure
Salvors, Inc. 458 U.S. 670, 102 S, Cr. 3304.73 L Ed. 2d 1057, 1983 AMC 144 (1982). Initial
beliefs were that Spain was motivated by greed, but others relate it to an extension of
nationalist-driven interest in archaeological patrimony/historical heritage located outside
territorial borders. As profit-minded remote oversight would not be viable, “the cost of
managing [shipwrecks]. . .will potentially offset any windfall profits" (Stcmm, 2000).

Protection of government ships operated for non-commercial purposes is allowed under
UNESCO-CPUCH, where it is not under UNCLOS. This looser definition allows Spain more
room to claim sovereign immunity of its vessels in foreign waters. Esposito and Fraile (2004:
206) state, “according to the Spanish legal system, international law takes precedence over
domestic law,” which includes special consideration for flag states with respect to the consent
and consultation process. Spain has taken a firm stance against salvage of its sovereign
vessels, regardless of location and has also barred access to shipwrecks sites via adherence to
Article 30 of the Salvage Convention. -

Ratification of the UNESCO Convention does not prevent states parties from entering
into bilateral agreements for the protection and management of UCH. Most commonly, such
agreements are between the state of cultural origin and the state of historical or archaeological
origin (Garabello, 2003: l30). A selection of bilateral agreements between Spain and other
states parties for the protection of underwater cultural heritage include the United Kingdom
(Cultural Convention between the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of Spain 1960) , Brazil (I960), Greece (I966),
Venezuela (1973) and Ecuador (1975) (Prott and O’l{eefe, 1089). The above views of policy
and management explain the Spanish approach to underwater cultural heritage management
in foreign waters.

Further enforcement of the relationship between the United States and Spain as to the
protection of Spanish vessels was included within the Protection of Sunken Warships.
Military Aircrqfi‘ and Other Sunken Government Property 69 Fed. Reg. 5647, 5647 (Dept. of
State Feb. 5, 2004), which states, “[i]n accordance with international and Spanish law, Spain
has not abandoned or relinquished its ownership or other interests...except by specific
action.” This case was tested not more than three years later when commercial salvage firm
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Odyssey Marine Exploration, lnc. (Odyssey) announced the location of a shipwrecked vessel
(code named Black Swan) at an undisclosed location in the mid~Atlantic Ocean (Area)
(Odyssey Press Release, May I8, 2007). In Odyssey Marine Exploration. Inc. v. Unidentified
Shipwrecked Vessel the Kingdom of Spain questioned the right of Odyssey to salvage or
otherwise disturb the remains of a Frigate of War of the Royal Navy of Spain, Nuestra Senora
de las Mercedes, lost 4 October, I804 with over 900.000 coins aboard. Spain claimed that
Odyssey violated Spanish and international law by salvaging materials from the vessel
without Spanish consent. Odyssey wished to claim ownership of the vessel and receive a
salvage award. However, in July 2008, the court ruled in favour of the Kingdom of Spain,
noting that Odyssey knowingly violated the Mercedes with full knowledge of its identity and
origin and removed portions of its cargo for eventual sale (Verified Claim of the Kingdom of
Spain at l—2, Odyssey Marine Exploration. Inc. v. Unidentified Shipwrecked Vessel, No.
8:07-CIV-614-T-24MAP, M..D. Fla. May 31, 2007). Nuestra Senora de las Mercedes was
proved a sovereign vessel of Spain and Odyssey was required to pay punitive damages to the
Kingdom of Spain. Such a ruling sets precent for underwater cultural heritage management
within the Area under UNESCO-CPUCH. ~

United States of America

The United States possesses a particularly rich and varied submerged cultural heritage,
ranging from inundated terrestrial sites associated with the earliest phases of the North
American continent’s prehistoric occupation, to ship and aircraft wrecks from the modem era.
In addition to the nation’s vast coastal zones, underwater archaeological sites are found in
many American rivers, lakes and other navigable waterways. Since the beginning of the 20"‘
century, legislation has existed within the United States that dictates cultural properties
should be provided special attention by agencies with jurisdictional responsibility for them.
Although only a few of these laws specifically apply to underwater cultural heritage (and will
be addressed in this section), others have been adapted under certain circumstances to protect
specific shipwrecks and other submerged archaeological sites. An excellent discussion of the
latter can be found in Varmer and Blanco (1999: 213-221).

The first United States law to specifically address the nation’s underwater cultural
heritage was the Abandoned Shipwreck Act of i987 (ASA). its passage was prompted in part
by commercial salvage of HMS De Braak, a British Royal Navy brig-sloop that capsized off
Cape Henlopen, Delaware in i798. Purported to be carrying a treasure of Spanish gold and
silver when it was lost, De Braak was the subject of numerous searches to locate and recover
its legendary cargo. Eventually located in April l984, the wreck’s subsequent salvage resulted
in comprehensive state and federal legal violations (Shomette, 1993). Considered one of the
worst maritime archaeological disasters in American history, the De Brook salvage was
successfully promoted by the historic preservation community as a worst-case scenario to
generate U.S. Congressional support for ASA (Shomette, 1993; Beard, 1989).

ASA established federal ownership over the majority of abandoned historic shipwreck
sites in U.S. waters, and created a framework within which those properties are managed.
State goverrunents had previously claimed title to, and control over, abandoned shipwrecks on
state submerged lands via the Submerged Lands Act of 1953. By the l980s, more than half of



International Approaches to Underwater Cultural Heritage l3

the states in the nation had enacted laws and initiated programs to protect and manage their
UCH (Aubry, I997: 16). However, federal Admiralty Courts also asserted jurisdiction over
abandoned shipwreck sites (as in the case of Dc Braak), and tended to view them as
commodities lost at sea in need of salvage and return to commerce. Ensuing litigation over
ownership and regulatory control of historic shipwrecks tended to be inconsistent, varying
from court to court and state to state (Varmer and Blanco, 1999; Aubry, I992).

These issues were resolved by ASA, which enabled the U.S. government to assert title
over three classes of abandoned shipwrecks: those embedded in state submerged lands;
embedded in coralline Formations protected by a state on its submerged lands; and abandoned
shipwreck sites located on state submerged lands and included—or determined eligible For
inclusion—on the National Register of Historic Places. The law applies in the nation’s fifiy
states, the District of Columbia, and its overseas territories. Shipwreck sites protected under
ASA are defined as vessels or wrecks, including their cargo and contents, located within three
nautical miles of the United States coastline (nine nautical miles in states bordering the Gulf
of Mexico), or within the nation‘s internal navigable waterways. Historic shipwrecks are
designated by a loss or abandonment date that exceeds 50 years from present, and are subject
to “blanket” protection based on a rolling date (Abandoned Shipwreck Act, 1987).

Once the U.S. government asserted title to historic shipwrecks under ASA, it transferred
title and management responsibility to govemment entities that owned the land in which these
sites were contained. Consequently, individual state governments assumed title to shipwrecks
located on their respective lands. The same principle designated title-holders For shipwreck
sites located on federal lands and Indian lands. One particularly significant provision of the
Act specifies that the laws of salvage and finds are not applicable to historic shipwrecks
claimed by the U.S. govcmment, and effectively precludes them from federal Admiralty
Court jurisdiction. This had the effect of transforming historic shipwrecks and their cargoes
from salvageable commercial commodities into sites of intrinsic archaeological and historical
significance. Not surprisingly, passage ofASA sparked considerable controversy and has been
challenged in Admiralty Court; however, its constitutionality has been upheld in a vast
majority of cases (Elia, 2000: 47; Vanncr and Blanco, 1999: 207; Aubry, 1992; Croome,
1992).

ASA identifies historic shipwrecks as multi-use resources that are not to be limited to any
one purpose or interest group. States and other title-holding entities are directed to provide
reasonable public access to shipwrecks under their purview and protect natural resources and
aquatic habitats associated with these sites. Further, they are encouraged to study, interpret,
protect, and preserve historic wrecks through the creation of underwater parks, shipwreck
trails, and other publicly accessible protective zones. Guidelines were developed by the U.S.
National Park Service (NPS) Federal Archaeology Program to assist designated governmental
agencies with carrying out their responsibilities under the Act. This led a number of states to
develop specific legislation for the protection of UCH under their purview, as well as their
own underwater archaeology programs. One problematic aspect of ASA fi'om an
archaeological and historic preservation standpoint is that it acknowledges commercial
salvors and treasure hunters as ‘interest groups’ and allows for private sector recovery of
material fi'om historic shipwrecks when those activities are deemed to be ‘in the public
interest‘. issues also persist as to the Act’s limited scope, and the legal definition of terms
contained within it (Elia, 2000: 46; Varmer and Blanco, i999: 212; Lenihan, Askins and
Russell, 19972 443).
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Varmer and Blanco (I999: 221) have suggested that comprehensive legislation protective
of underwater cultural heritage is needed in the U.S. it should be inclusive of all submerged
archaeological sites from the shoreline out to the nation's 200-rnile EEZ. Specific critical
provisions of this blanket statute would include: 1) U.S. assertion of historic preservation
interest in all submerged cultural heritage under its purview (including sunken U.S. sovereign
vessels regardless of location—already attended to via SMCA), as well as title to abandoned
UCH within the nation’s 12-mile territorial sea and a contiguous zone out to 24 miles
consistent with intemational law; 2) a permitting regime that regulates investigation of
submerged archaeological sites in a manner that is environmentally and archaeologically
sound; 3) an enforcement provision prohibiting unauthorized activities that detrimentally
affect UCH and/or the surrounding marine environment; and 4) a provision declaring all
submerged sites under U.S. jurisdiction exempt from the laws of salvage and finds.

In terms of protecting UCH outside of its territorial waters (the 3—mile limit covered
under ASA), the U.S. has not exhibited any evident interest in extending ASA to the nation’s
contiguous zone. This runs counter to the general duty imposed by UNCLOS that “objects of
an archaeological and historical nature found at sea” should be protected (Elia, 2000: 48).
Currently, U.S. extraterritorial seas are essentially unregulated in terms of submerged cultural
heritage; however, the federal government does exert jurisdiction over specific sites beyond
the 3-mile limit via management of the National Oceanographic and Atmospheric
Administration (NOAA) National Marine Sanctuaries Program. The Program was created in
1972 by the Marine Protection, Research, and Sanctuaries Act (MPRSA) and designates
specific areas of the country’s marine environment as National Marine Sanctuaries. In
designating a Sanctuary, the U.S. Secretary of Commerce must consider “the area’s historical,
cultural, archaeological, paleontological significance,” thereby expanding the scope of UCH
(and its legal protection) beyond shipwreck sites (MPRSA, 1972). The nation’s first
designated Sanctuary was the wreck of the American Civil War ironclad warship USS
Monitor, which, at 16 miles from the North Carolina coast, is located beyond the limits of the
territorial sea and—at the time of designation—contiguous zone. Twelve Sanctuaries
currently exist, all of which essentially contain UCH within their respective boundaries (Elia,
2000: 48). Under provisions outlined in 1992 amendments to Title Ill of MPRSA (known as
the National Marine Sanctuaries Act), the law’s jurisdiction was extended to the 200-mile
EEZ, giving it the most extensive reach of any U.S. cultural heritage legislation (Hurt et al.,
I999: 495).

In addition to the National Marine Sanctuaries Program, the Minerals Management
Service (MMS), an agency of the U.S. Department of the Interior, regulates numerous
resource-related activities on the outer continental shelf. Because MMS is a federal agency, it
is subject to federal laws and regulations (including the National Historic Preservation Act of
1966) that require assessment and mitigation of activities under its purview that may
detrimentally affect significant—or potentially significant—cultural resources (Elia, 2000:
49).

In 1993, the United States Department of the Navy (DoN) created an underwater
archaeology program as a branch of the U.S. Naval Historical Center (now known as the
Naval History and Heritage Command, or NT-THC). The program was developed as a result of
responsibilities mandated to the Navy under U.S. federal preservation laws, including the
National Historic Preservation Act of i966. Technological advances in scuba diving, remote
sensing, and global positioning systems made wreck sites under the DoN’s purview easier to
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locate and access by a variety of interest groups; this in turn raised the Navy’s awareness of
the imminent danger faced by these historic properties.

DoN asserts custody of its submerged historic properties by the principle of sovereign
immunity. Sovereign immunity is the “immunity of publicly owned property from the
exercise of jurisdiction over it by any other government or private person or entity” (Roach,
I997! 398). in the case of U.S. Navy ship and aircraft wreck sites, ownership is not affected
by the passage of time, nor whether the properties in question are located in U.S., foreign or
international waters. Further, naval wrecks are not abandoned, but remain U.S. government
property immune from the law of salvage until formal congressional action is taken to dispose
of them. This is founded in the property clause of the U.S. Constitution, Articles 95 and 96 of
UNCLOS, and historic principles of maritime law. As a consequence of their sovereign
immune status, custody ofNavy ship and aircraft wrecks did not transfer to individual states
following adoption ofASA in 1988 (Pixa, 2004; Coble, 2002; Neyland, i996).

The American Civil War submarine H.L. Hunley and other naval vessels formerly in
Service of the Confederate States Navy represent a special category of shipwrecks entitled to
sovereign immunity. These wrecks are now the property of the U.S. govemment based upon
the principle that the United States, by right of conquest, assumed ownership of the property
of the former Confederate States of America. The Administrator of the General Services
Administration (GSA) assumes responsibility for Confederate naval shipwrecks and currently
oversees these properties (Neyland, 1996). In some instances, however, GSA has authorized
NHC to assume management responsibility for particularly significant shipwrecks under its
jurisdiction, including I-LL. Hunley (Hunter, 2007; Neyland, I996). More recently, NHHC has
been charged with management of shipwrecks from earlier conflicts, including vessels that
were commissioned and/or captured by the American Continental Navy and Army (Hunter
and Schmidt, 2003; Cohn and Kane, 2002).

The Navy’s recognition that it has jurisdiction over some of the naticn’s most significant
historical and archaeological properties influenced creation of specific legislation that
preserves the sovereign status of sunken United States military vessels and aircraft. On
October 28, 2004 President George W. Bush signed the 2005 National Defense Authorization
Act. Title XIV of the Act, generally referred to as the Sunken Military Craft Act (SMCA).
stipulates the Navy’s submerged cultural properties, and the remains of their crews, are to be
protected from unauthorized disturbance. It codifres commonly understood principles of
intemational law and existing case law, and confirms sunken U.S. military vessels and aircraft
are Sovereign property (Pixa, 2004). SMCA provides for archaeological research permits and
civil enforcement rneasures—~including substantial fines—-to prevent unauthorized
disturbance. The international implications of the Act and Sovereign immunity will be
addressed in the Discussion section of this chapter.

Overall the United States has developed legislation that offers some protection to
underwater cultural heritage within its waters, as well as sunken sovereign vessels and aircrafi
around the world. The U.S. also created the Titanic Memorial Act, is a signatory to the
Titanic Agreement, and through NOAA has instituted guidelines for the wreck’s protection
and management (see below). Unfortunately all of the above are flawed in some capacity:
ASA is limited in scope, SMCA will likely be difficult to adequately enforce, and Congress
has not yet enacted legislation to enforce provisions of the Titanic Agreement and NOAA
Guidelines. ASA is protective of certain categories of underwater cultural heritage, but is
vulnerable to legal attacks in Admiralty Court(s) (RE: Brother Jonathan, Zych v.
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Untdentyied, Wrecked and Abandoned Vessel, Columbus-America Discovery Group v.
Atlantic Mutual Insurance Company). Van-nor and E‘-lanco (1999: 212) expect ASA to
“ultimately prevail" in protecting shipwrecks embedded in state lands—as well as other
historic shipwrecl<s—but also note that years of litigation may ensue before this is realized.

DISCUSSION

It is clear that some nations (like the U.S.) are unlikely to ratify UNESCO-CPUCH and
others (perhaps Australia) may take -some considerable time before they actually ratify. One
option is for organizations, including professional societies, heritage organizations,
government agencies and other groups around the world to endorse the ICOMOS
International Charter on the Protection and Management of Underwater Cultural Heritage
(1996) and the Annex to the 2001 UNESCO Convention on the Protection ofthe Underwater
Cultural Heritage as models for best management practice, and encourage the timely
adoption of their Articles, Rules and Principles into the laws, policies, professional standards
and guidelines of all programs involved in the management of underwater cultural heritage.
International NGOs, like the World Archaeological Congress (WAC), Society for Historical
Archaeology (SHA), Advisory Council on Underwater Archaeology (ACUA) and Global
Coral Reef Alliance. as well as regional and national NGOs such as the North American
Society for Oceanic History (NASOH), Council of American Maritime Museums (CAMM),
Australasian institute for Maritime Archaeology (AIMA) and others have all taken this step.
Significantly, some state government agencies and government advisory bodies in the U.S.
and Australia, such as the Massachusetts Board of Underwater Archaeological Resources
(MBUAR), the New South Wales Heritage Council, and the Florida Public Archaeology
Network (FPAN), have also done this. These cases have shown that when a nation or state has
not ratified the Convention, organisations in that country can adopt the Amiex to the
Convention as guidelines for the practice of underwater archaeology and the preservation of
UCH.

What are some options for the smaller nations of Africa, Latin America, the Caribbean,
and the Asia-Pacific region in tenns of ratification of UNESCO-CPUCI-I and/or the
enactment of national underwater cultural heritage legislation‘? One example comes fi'om the
Kingdom of Cambodia, which in 2007 became the 16th state party to ratify the Convention.
Oversight of cultural heritage in Cambodia is subject to review by the Office of the Council
of Ministers, and implementation by the Ministry of Culture and Fine Arts. Unfortunately,
Cambodia does not have an underwater cultural heritage program in place at either the
federal, state or university level, and does not employ maritime archaeologists (at present)
within any management capacity. However, recent measures to improve Cambodian expertise
in underwater cultural heritage have been enacted. In early 2009, the then Deputy Director of
the Department of Archaeology and Prehistory, Ministry of Culture and Fine Arts and the
Chief of Cultural Heritage, Department of Culture and Fine Arts, Battambang, attended the
AusAID-funded ALA Fellowship Program in Underwater ‘Cultural Heritage Management
hosted by Flinders University’s Maritime Archaeology Program (MAP) in Australia.
Participation in this program provided the Cambodian fellows with experience in maritime
archaeological theory and method and provided a platform to engage with maritime
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archaeologists and underwater cu.ltu.ra.l heritage managers throughout the Asia-Pacific Region,
including those from Australia. Indonesia, Thailand, Sri Lanka and the Philippines
(Staniforth, 2009).

With the recent relocation of the Regional Field Training Centre in Maritime
Archaeology from Galle in Sri Lanka to Thailand, the Kingdom of Cambodia will be well
placed to receive additional professional training in maritime archaeology. Potential exists for
the creation of regional partnerships and bilateral agreements with other neighboring
countries for the protection and management of UCH in Cambodian waters. The Kingdom of
Cambodia has taken an excellent first step and with regional support could be elevated as an
example of good practice in Underwater Cultural Heritage Management. Nevertheless, the
implications of ratification of UNESCO-CPUCH immediately became an issue in February
2009 when Cambodia announced to the world that a 15th-16th century Chinese vessel in Koh
Kong province (located in 2006) was being looted by fishermen and required immediate
professional attention (Phnom Penh Post, IO February 2009). The Cambodian government
wished to excavate the vessel but lacked the finances, skills and expertise to do so, instead
choosing to send out a worldwide appeal. This appeal was answercd—by both archaeologists
and treasure salvors. As this book goes to press, a govemmental decision about how to
proceed with this issue has yet to be made.

Regardless of whether a nation will or will not ratify the UNESCO Convention, some
issues such as sovereign immunity will continue to emerge in an intemational context.
Bilateral (government-to-government) agreements are one mechanism to deal with such
issues and the United States, for one, has successfully negotiated and resolved ownership
issues between its state and national government interests and foreign governments. Examples
include the Spanish vessels Juno and La Galga, both of which were lost off the Virginia coast
and reportedly discovered by salvage firm Sea Hunt, lnc. in the late 1990s. Although Sea
Hunt claimed a salvage award against both shipwrecks, the U.S. District Court in the Eastem
District of Virginia ruled both sovereign craft that had not been abandoned by the Kingdom
of Spain and effectively recognised Spain’s sovereign immunity over these vessels. Further,
the Court refused Sea I-Iunt a salvage award on the grounds that Spain had expressly rejected
salvage as a recovery option. Procedurally, the Juno and La Galga case is unique in that the
U.S. Justice Department moved to represent Spain pursuant to the 1902 Treaty of Friendship
between the two countries (the Court ultimately prevented the motion) (Pixa, 2004: 8-9).

The U.S. has also negotiated ownership agreements with France over the wrecks of the
Confederate commerce raider CSS Alabama and late-l7'h century French exploration vessel
La Belle. In the former case, the U.S. govemment claimed ownership of Alabama as the
Confederacy‘s successor sovereign, despite the wrecl<’s location in French territorial waters.
Ultimately, France and the U.S. developed a mutually beneficial arrangement that allowed
research institutions from both nations to conduct both independent and collaborative
research at the wreck site and exhibit recovered material. A similar bilateral agreement
recognized the French governmenfs title to La Belle and its associated cultural material, but
allowed govcmmental, academic and research institutions in the State of Texas—where the
wreck was located—to excavate the site and recover, conserve and exhibit its artifacts within
the U.S. (Pixa, 2004: 10-1 1).

On August 26, 2009 Ambassador David A. Balton (U.S_. Deputy Assistant Secretary of
State for Oceans and Fisheries) and Vice Admiral James W. I-louck (Judge Advocate General
of the U.S. Navy) both invoked the Sunken Military Crqfi Act in statements regarding the
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U.S. govez-nment’s position towards the ongoing legal dispute between the Kingdom of Spain
and Odyssey Marine Exploration, Inc. In their respective statements. both Ambassador Balton
and Vice Admiral l-Iouck concluded sunken Spanish warships and other State vessels that
have not been abandoned be granted the same Sovereign immunity as sunken U.S. military
craft (Declaration of Ambassador David A. Balton, 2009; Statement of interest of United
States Department of the Navy, 2009).

In 1985 the wreckage of RMS Titanic was located off the coast of Newfoundland by a
joint FrenchfU.S. expedition. Shortly after the wreck’s discovery, the expedition’s American
leader, Dr. Robert Ballard, petitioned the U.S. Congress to enact legislation for its protection.
Congressional response was to direct the U.S. Department of State (DoS) to negotiate an
international agreement with the United Kingdom, Canada, France and other interested
nations designating Titanic a maritime memorial. The resulting legislation, the RMS Titanic
Maritime Memorial Ac! of 1986 (Titanic Memorial Act), was intended to protect the wreck
site from misguided salvage and looting activities. The move was prescient, as a US-based
salvage fil"lTl operating in conjunction with Titanic’s French co-discoverers, the French Ocean
Institute (IFREMER), visited the wreck the following year and began recovering artifacts
from its debris field (Vanner, 2006: 14; Whitfield, I997: 422).

The Titanic Memorial Act tasked NOAA to enter into consultative discussions with
partner nations listed in the international agreement to develop guidelines for exploration,
research, and—if appropriate—salvage activities at the Titanic wreck site. Several groups
share an interest in the site (Varmer, 2006: l5). Representatives of these parties were
consulted during development and preparation of NOAA’s guidelines and the international
agreement. The latter document, The Final Minutes of the International Agreement
Concerning the Shipwrecked Vessel RMS. Titanic (Titanic Agreement) was signed in 1999.
As with ASA, the Titanic Agreement was challenged by salvors in court, in this instance in an
unsuccessful bid to prevent its ratification. The U.K. and U.S. signed the Titanic Agreement
in 2003 and 2004, respectively.

ln 2001, NOAA published Guidelines on the Research, Exploration and Salvage ofRMS
Titanic. These were based on the International Council of Monuments and Sites (ICOMS)
Chatter, as well as standards and regulations outlined by_thc NPS Federal Archaeology
Program. Both the NOAA guidelines and Rules annexed to the Titanic Agreement are unique
from other U.S. underwater cultural heritage legislation in that they have essentially adopted
the Rules annexed to UNESCO-CPUCH and promote a policy of in siru preservation as the
first site management option. In the event a signatory to the Titanic Agreement determines
artefact recovery is an appropriate course of action, all recovered material is conserved and
curated in accordance with the Rules, and kept together as an intact project collection.
Further, each signatory is expected to regulate the actions of its nationals to minimize
disturbance to the wreck site, and ensure all artifact recovery is conducted in accordance with
the Rules (NOAA Guidelines, 2001). '

On July 24, 2007, the Department oi’ State submitted proposed legislation to Congress to
implement the Titanic Agreement. Currently, the U.K. is the only signatory of the Titanic
Agreement that has enacted legislation to bring it into force; in the United States, neither
NOAA nor any other federal agency has the authority to enforce the Agreement or NOAA
Guidelines under the present Act. Until the international agreement is implemented as U.S.
law, the nation‘s Admiralty Courts will likely continue to manage commercial recovery of
cultural material from Titanic under federal laws of salvage and finds, although both the
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Titanic Agreement and NOAA Guidelines have been cited by these courts when dictating
management stipulations for the wrecl<’s artefact collection (\(am1er, 2006: I6).

CONCLUSION

Ratification of the 2001 UNESCO Convention on the Protection of the Underwater
Cultural Heritage will provide great challenges to the way in which underwater cultural
heritage is protected in the future. Internationally, the UNESCO Convention now applies to
26 state parties within all regions of the world. By providing a framework of standards of
practice and encouraging nations to collaborate and co-operate in underwater cultural heritage
protection, the UNESCO-CPUCH will Fundamentally change the ways in which underwater
cultural heritage is protected in many countries of the world. lt should provide both a measure
of consistency to international UCH legislation and actively reduce illegal salvage of
materials by instituting a system of checks and balances. Nevertheless such protection is only
available to state parties and the Convention may have a limited impact on the activities of
non-signatory nations such as Australia and the United States (LaMotte, 2002). The active
Spanish approach to underwater cultural heritage management in both international and
domestic waters is to be admired and hopefully adopted by other coastal states.

Australia appears to be actively moving towards ratification. As previously stated, the
review of the Historic Shipwrecks Act and discussion paper regarding Australia’s possible
ratification ofUNESCO-CPUCH are in process; with the approval of the current government.
Australia's active maritime community is in favour of ratification and amendments to the
existing legislation appear imminent.

Although it would seem to be in the United States’ best interests to not only support, but
also take the lead in adopting UNESCO-CPUCH, there is little chance it will ever be a
signatory to the Convention. The U.S. expresses general support for “the concept oi" an
intemational agreement for protecting UCH, but took issue with several specific components
of the Dratt Convention and suggested alternatives to many of its articles (Elia, 2000: 50;
U.S. Delegation, 1999; Strati, 1999; U.S. Delegation, 1998). A “multiple—use” approach
advocated by the U.S. is potentially troublesome, as it remains unclear whether the delegation
considers commercial salvage and treasure hunting “appropriate recovery" of UCH. The U.S.
delegation proposed that Article 3 of the Draft Convention be altered to read, “State Parties
shall facilitate multiple use of underwater cultural heritage, including research education,
public and private [emphasis added] access and, where appropriate, recovery, consistent with
this Convention” (Elia, 2000: 52; U.S. Delegation, 1999; Strati, 1999: 24; U.S. Delegation,
1998). It appears that the U.S. delegation would ultimately support commercial recovery of
shipwreck material as an appropriate option, since it suggested during deliberations on the
Draft Convention that the salvage of artifacts from RMS Titanic would potentially constitute
an appropriate recovery of UCH (U.S. Delegation, 1998). Incredibly, this statement
contradicts the view of the U.S. Congress, which urged that “no person should conduct any
such research or exploration activity which would physically alter, disturb, or salvage the
RMS Titanic" pending an international agreement to manage the site (Titanic Act, 1986).
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